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COMMONWEALTH OF VIRGINIA

STATE CORPORATION COMMISSION
AT RI CHVOND, OCTOBER 9, 2001

COVMONVEALTH OF VIRA NI A
At the relation of the
St at e Corporation Comr ssion CASE NO. PUE010296
Ex Parte: In the matter of
establ i shing rules and regul ati ons
pursuant to the Virginia Electric

Utility Restructuring Act for custoner
m ni mum stay periods

FI NAL ORDER

Section 56-577 E of the Virginia Electric Uility
Restructuring Act (8 56-576 et seq. of the Code of Virginia)
("the Act"), directs the State Corporati on Comr ssion
("Comm ssion") to pronul gate regul ati ons establ i shing whet her
and, if so, for what m ninmum periods, custoners who request
service froman incunbent electric utility at capped rates
pursuant to 8 56-582 D or froma default service provider, after
a period of receiving service fromother suppliers of electric
energy, shall be required to use such service from such
i ncunbent electric utility or default service provider, as
deternmined to be in the public interest (hereinafter, "m ninmm
stay period").

The Conmmission initiated this proceeding on May 15, 2001,

to consider regulations for mninmmstay periods. To facilitate


http://www.state.va.us/scc/contact.htm#General

t he devel opnent of possible regulations, we directed our Staff

to reconvene the work group fromthe Comm ssion proceedi ng that
devel oped proposed rules governing retail access to conpetitive
energy services ("Retail Access Rules"),' and we further directed
the Staff to file proposed rules and a report.

The Staff filed on June 26, 2001, its Staff Report on
Proposed Rul es Governing Mninmum Stay Periods ("Report"). The
Report explained that the different pricing nechani sns existing
for regul ated, or capped rate, electricity supply service versus
conpetitive electricity supply service, coupled with an electric
| ocal distribution conpany's ("LDC') statutory obligation to
nmake service avail able at capped rates within its service
territory, give rise to the potential need for mninmm stay
periods. In conbination, these two factors create the econom c
incentives for astute retail custoners to seek, as well as
conpetitive service providers ("CSP") to offer, electricity
supply service fromthe conpetitive market during | ow demand
peri ods when prices in the whol esal e narket are below the LDC s
capped rate service, and for such custoners to return to capped
rate service for periods when market demand is high and

whol esal e prices are expected to exceed such capped rates.?

! Cormpnweal th ex rel. State Corp. Commin, Ex Parte: In the matter of
establishing rules for retail access, Case No. PUE010013, Final Order,
June 19, 2001. Rules codified at 20 VAC 5-312-10 et seq.

2 The Staff noted that its discussion and proposal is linmted in applicability
to the LDC provision of capped rate service, including default service under
capped rates, as the provision of all aspects of default service pursuant to
8§ 56-585 has not yet been established.



The Staff stated that price-induced swi tching between the
conpetitive and regul ated markets is economcally rational and,
if allowed, should be expected; however, custoners that return
to capped rate service during high cost periods, paying only
average cost, could inpose significant additional econom c costs
on the LDC and/or its custoners through higher fuel or power
supply costs and/or reduced conpetitive or regul ated sal es
margins. The Staff reported that LDCs generally desire a 12-
month m ni num stay period for all custoners returning to capped
rate service fromthe conpetitive market, whereas CSPs and | arge
industrial customers generally oppose the establishnment of any
m ni mum st ay peri od.

The Report reviewed mninmum stay periods adopted in other
states inplenenting retail access. Rules in those states vary
fromno mnimumstay requirenment at all to a one-year m ni num
stay period, with some acconpani ed by a market-based pricing
option as an alternative to the specified mninum stay peri od.
The majority of other states' mninumstay requirenents apply to
non-residential custoners only.

The Staff sought to bal ance the concerns of LDCs regarding
the financial inpact of the short-termreturn of custoners to
capped rate service during high cost periods against efforts to
advance the devel opnent of a conpetitive market and to encourage

custoners to exercise their right to choose a CSP



The Staff found that the adoption of a sinple 12-nonth
m ni mum stay period is appropriate for |arge custoners, whose
return to capped rate service pose significant financial risks
to the LDC or other customers, but it had difficulty in draw ng
the line to define such custoners, especially prior to any
actual market devel opnent. The Staff concluded it would be
preferable to start with a less restrictive mninmum stay period
in ternms of custoner applicability and to closely nonitor market
devel opnent to ascertain what adjustnents may be needed or
desirabl e, based on actual experience. The Staff proposed a
customer applicability threshold rangi ng between 200 kW and
500 kWof demand, and used a 300 kW annual peak denmand threshold

inits proposed rule.?

3 The minimum stay period rule proposed by the Staff is set forth below as an
anmendnent to the Comm ssion's recently approved Retail Access Rul es by adding
atermto the "Definitions" section in 20 VAC 5-312-10 and a rule to the
"Enrol Il ment and Switching" provisions in 20 VAC 5-312-80:

20 VAC 5-312-10

"M ni num stay period" neans the nmininmum period of tinme a custoner
who requests electricity supply service fromthe |oca

di stribution conpany, pursuant to § 56-582 D of the Code of
Virginia, after a period of receiving electricity supply service
froma conpetitive service provider, is required to use such
service fromthe local distribution conpany.

20 VAC 5-312-80

Q The local distribution conpany nmay require a 12-nonth

m ni mrum stay period for electricity customers with an annual peak
demand of 300 kWor greater. Such custoners that return to capped
rate service provided by the | ocal distribution conpany as a
result of a conpetitive service provider's abandonnment of service
in the Compnweal th may choose anot her conpetitive service
provider at any tinme without the requirenent to remain for the

m ni rum stay period of 12 nonths.
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The Staff further proposed that these mininmum stay issues
be re-evaluated in |late 2002 to consider the experience gained
during the 2002 sumrer peak demand period. Such re-evaluation
could al so include consideration of a market-based pricing
option for a custoner's short-termreturn to capped rate service
that would allow a custonmer to avoid a required m ni num stay
peri od.

The follow ng parties filed conments on the Report and the
proposed m ninum stay rules: Division of Consuner Counsel,
Ofice of Attorney General; AES Newknergy, Inc.; The New Power
Conmpany; the Virginia Commttee for Fair Uility Rates and the
A d Dom nion Conmttee for Fair Uility Rates (the "Industria
Comm ttees"); the Town of Wtheville and the VM./ VACo APCo
Steering Commttee (collectively, "Public Authorities");

Appal achi an Power Conpany, d/b/a Anmerican Electric Power ("AEP-
VA"); Del marva Power & Light Conpany ("Delmarva"); The Potonmac
Edi son Conpany, d/b/a Allegheny Power; Virginia Electric and
Power Conpany ("Dom nion Virginia Power"); the Virginia,

Maryl and & Del aware Associ ation of Electric Cooperatives, and
thirteen nmenber distribution cooperatives (collectively, the
"Cooperatives"); and Washington Gas Light Conmpany ("Wa").

The Consuner Counsel generally supports the Staff m ninum
stay proposal. It recommends that custoners should receive
witten notification of mninmmstay requirenents before the

restrictions becone applicable, and suggests that notice be



included in CSPs’ written contracts with custonmers. AES
NewEner gy reconmends that m ni num stay periods be adopted only
when all other neans of deterring seasonal contracting are
exhausted; and that if mninmumstay provisions are inposed,
custoners should be given nore flexibility to contract with a
CSP for supply service. The New Power Conpany states that it
opposes mnimum stay rules as harnful to custoners, but it
general ly supports the Staff proposal. |It, however, urges the
Comm ssion to adopt a 500 kWthreshold instead of the 300 kW
t hreshol d proposed by Staff. New Power states that customers
that woul d be subject to the mininmumstay rule at this higher
threshold are able to exercise sone control over usage, and
therefore price, and it notes that 500 kWis the cut-off for the
standard tariff provision of interval netering in the case of
Dom ni on Virginia Power.

The Industrial Conmittees oppose the Staff's proposed rule
as being unduly restrictive of custoner choice and the
devel opnent of a retail conpetitive market in Virginia. They
argue that the experience fromelectric retail access pil ot
prograns in the Commonweal th does not provide the basis for
concluding there is potential for significant inmpact on either
the LDC or capped rate custoners from not having a m ni nmum st ay
requirenent.

The Public Authorities are concerned that any limtation on

retail custonmers to choose an alternative supplier will have a



negati ve inpact on the devel opnment of a conpetitive retai
electricity market in Virginia. They urge the Conm ssion to

ei ther defer establishnent of a mninum stay period or to raise
the kWthreshold for inposing such a requirenent. They also
contend any mninmum stay requirenent should be limted to

peri ods of high cost and hi gh demand.

AEP- VA, Del marva, Allegheny Power, and the Cooperatives
contend there should be a 12-nmonth m ni mum stay requirenent
applicable to all custonmers. Domnion Virginia Power supports a
12-nmont h requirenent applicable to customers on a rate schedul e,
rather than a kW basis.* |f the Commission were to adopt an
explicit kWdenmand | evel, Dom nion Virginia Power urges that it
be i nposed at 30 kW

WG noted that the proposed mninmumstay rule would apply
only to electric LDCs and their customers, and stated that such
is not necessary or appropriate at this tinme for natural gas LDC
retail access prograns.

Several parties proposed various alternatives to the
proposed rule to offer greater flexibility to custoners, CSPs
and LDCs. Such proposal s include grace periods for returning
custoners before m ninmum stay provisions woul d becone effective,
[imting the mninumstay period to 6 nonths, and exit fees or

mar ket - based pricing alternatives that would allow a returning

4 AEP-VA, Allegheny Power, and Del marva al so support basing any threshold on
rate service classifications if the Conm ssion does not accept their proposal
to inpose m ninum stay requirements on all custoners.
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custoner to | eave an LDC before expiration of the m ni num stay
peri od.

NOW THE COWM SSI ON, upon consi deration of the Staff Report,
the parties' comments, and the requirenents of the Restructuring
Act, is of the opinion and finds that rules should be
pronul gat ed governi ng custonmer m ni num stay periods. W nake
this finding with reluctance, however. W would prefer to allow
all customers unfettered access to their choice of electricity
suppliers so as to encourage the creation of a conpetitive
mar ket void of artificial constraints inhibiting economcally
rational behavior. |In determining what rules, if any, to
i npose, we recognize the potential for material adverse
financial inpact on LDCs (and, in sone instances, their capped
rate custoners) caused by significant custonmer swtching between
conpetitive and regul ated markets with seasonal changes in
whol esal e prices of electricity.

The Staff sought in its proposal to strike a bal ance
bet ween concerns with the financial inpact of the short-term
return of custonmers to capped rate service during high cost
periods versus efforts to advance the devel opnent of a
conpetitive market and to encourage custoners to exercise their
right to choose alternative suppliers. W believe the Staff
approach of a sinple and limted rule is the correct approach at
this time, and we will adopt its proposed rule, 20 VAC 5-312-

80 Q with nodification. W will raise the custonmer annual peak



demand threshold for inposing a mninmmstay requirement from
300 kWto 500 kW> We retain a kWbased threshold rather than
using a rate schedul e basis since rate schedul es differ anong

the LDCs and the kWhbased threshold we adopt applies uniformy
to only the |l argest custoners.

We considered strongly inposing no mninmmstay requirenent
as there is insufficient evidence at this prelimnary stage of
retail conpetition in Virginia to denonstrate concl usively that
it is warranted. We would rather permt retail conpetition in
t he Conmonwealth to operate without regulatory restrictions on a
custoner's choice of electricity suppliers until there is clear
evi dence that sonme material harmto LDCs will indeed result
absent a mninmum stay requirenent. However, we recogni ze that
many | arge custoners of the LDCs are sophisticated and may
reasonably be expected to respond to econom c opportunities that
coul d expose the LDCs to potentially significant econonic harm

The rul e we adopt should protect LDCs fromthe major |oads
that return for short-term capped rate service while mnimzing
regul atory obstacles to the devel opnent of a conpetitive market.
To the extent the LDCs will be subject to sone risk under the
500 kWthreshold, this is sinply a risk they will be required to

incur as a partner in the incipient conpetitive marketplace for

S While we do not alter the rule as proposed in other respects, we do note
that the exception to the rule for custoners dropped by a CSP that has
abandoned service in Virginia would not extend to a CSP that only dropped its
custoners for a high cost period yet otherwi se renains in business in the
Commonweal th. The exception applies to CSPs that actually cease to be
suppl i ers.
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electricity in Virginia. W wll, however, afford LDCs the
opportunity to collect and furnish to the Conmm ssion data that
woul d support alternative m ninmumstay requirenents including
maki ng a mni num stay period applicable to customers wth annual
peak | oads of |ess than 500 kW Rule 20 VAC 5-312-80 R w ||
permt any LDC to seek alternative requirenents upon application
to the Comm ssion provided a request for such is supported with
detailed information collected fromthe LDC s experience with
retail choice inits Virginia service territory.®

To ensure that reasonably adequate data is available for an
eval uati on of any proposed expansion to the custoner
applicability of mninmum stay period requirenents, LDCs shoul d
i nclude in any request for inposing such a nore expansive
requirement, at a mninmum the following information, or its
equi valent, to denonstrate the specific scope, nature, and
financial inpact of customers' short-termreturn to capped rate
service relative to potentially affected custoners for the nost
recent summer peak demand switching cycle (April through
Novenber) and/or w nter peak demand swi tching cycle (Novenber

t hrough April):

6 We recogni ze that the provisions of the rule we adopt will necessarily limt
the scope of data available to be collected and studi ed once retail choice
begins. Obviously, there will be no short-term swi tching back and forth
anong CSPs and LDCs by custoners whose peak dermand is at or above the
threshold | evel adopted in the rule. The ability to nonitor and anal yze the
activity of many custoners unencunbered by restrictions in a conpetitive

mar ket further favors the setting of a higher threshold for mninmm stay
requi renents.
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1) The total nunber of the LDC s distribution service
customers subject to the proposed expanded applicability of
the rule and the respective corresponding load at the tine
of the filing, categorized by custoner type (residenti al
and non-residential) and size (reasonably-sized increnents
of annual peak demand);’

2) The total nunber and corresponding | oad of retai
custoners subject to the proposed expanded applicability of
the rule that received conpetitive electricity supply
service as of the end of each nonth, categorized by above
custoner type and size;

3) The total nunber and corresponding | oad of retai
custonmers subject to the proposed expanded applicability of
the rule that switched from capped rate service to
conpetitive electricity supply service in each nonth,
categori zed by above custoner type and si ze;

4) The nunber and corresponding | oad of retail custoners
subj ect to the proposed expanded applicability of the rule
that returned to capped rate service from conpetitive

el ectricity supply service in each nonth, categorized by
above custoner type and si ze:

a) Wth respect to each custoner type and size
category of retail custoners that returned to capped
rate service fromconpetitive electricity supply
service for each nonth of April through August, the
nunber and corresponding | oad of retail custoners
wi t hin each such category and nonth subsequently
returning to conpetitive electricity supply service in
each of the nonths of August through Novenber;

b) Wth respect to each custoner type and size
category of retail custoners that returned to capped
rate service fromconpetitive electricity supply
service for each nonth of Novenber through February,

t he nunber and corresponding | oad of retail custoners
W t hin each such category and nonth subsequently
returning to conpetitive electricity supply service in
each of the nonths of February through April; and

" We note that increment size based on certain rate schedules are too broad to
al l ow adequate analysis for naking a critical decision that potentially wll
limt the conpetitive choices of retail custoners. For exanple, certain rate
schedul es enconpass a custoner demand range of over 400 kW Cenerally we

woul d expect the increnment sizes to approximate 50 kWto 100 kW
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5) The estinmated net financial inpact on the LDC and/ or
its other capped rate custoners resulting fromthe short-
termreturn of retail customers subject to the proposed
expanded applicability of the rule to capped rate service
during peak demand periods, including all supporting
assunptions, docunentation, and cal cul ati ons.

As noted, several parties proposed various alternatives to
t he proposed rule such as narket-based pricing by LDCs in lieu
of a mninmumstay requirenent, exit fees, grace periods, and a
shorter 6-nmonth mninumstay period. W wll direct the Staff
to study such alternatives that may offer flexibility to
custonmers, CSPs and LDCs and to submt a report on its findings.

Al t hough premature at this tinme, the applicability of
custoner mninmum stay periods nmay be considered upon the
Comm ssion’s determ nation of one or nore default service
provi ders pursuant to 8 56-585 of the Code of Virginia.

Finally, we wll adopt rules relative to the recomendati on
of the Consumer Counsel for custoners to receive notice of the
m ni mum stay period requirement. Specifically, we will anend
Retail Access Rule 20 VAC 5-312-70 C 3 to add a requirenent that
CSP custoner service contracts include disclosure of any
potential m ninum stay requirenents of the LDC. W al so adopt
Rul e 20 VAC 5-312-80 S requiring an LDC to give custoners
30 days witten notice of its mninmum stay period requirenents,
and stating that custoners who have selected a CSP prior to
receiving notice fromthe LDC will not be subject to a m nimm

stay period until the custonmer renews an existing contract or

chooses a new CSP
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Accordingly, IT IS ORDERED THAT:

(1) Rules governing customer m ninum stay periods are
hereby adopted as set forth in the Attachnent to this O der,
amendi ng the Comm ssion's Rules Governing Retail Access to
Conpetitive Energy Services.

(2) Electric local distribution conpanies shall conform
their respective tariffs to conply with the requirenents of the
m ni nrum stay rul e adopted herein.

(3) Conpetitive service providers and electric |ocal
di stribution conpanies shall provide witten notice of m ni mum
stay requirenments to custoners subject to the rule pursuant to
Retail Access Rules 20 VAC 5-312-70 C 3 and 20 VAC 5-312-80 S
as adopted and set forth in the Attachnent to this O der

(4) Any electric local distribution conpany desiring to
i npose a mnimum stay requirenent nore expansive than Retai
Access Rul e 20 VAC 5-312-80 Q adopted herein nmust make an
application to the Comm ssion for approval of a different
requi renment. Any such application shall, at a mninmum be
supported with the data detail ed above in this Oder.

(5) The Comm ssion Staff shall investigate and give
further consideration to alternatives to the mnimmstay rule
t hat woul d advance the devel opnment of conpetition in the
Commonweal th. The Staff shall file a report with the Conmm ssion
on or before March 31, 2003, detailing its re-eval uation of

m ni mum stay i ssues.
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(6) This matter is dism ssed and the papers herein shal

be placed in the file for ended causes.
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ATTACHMENT

RULES GOVERNING CUSTOMER
MINIMUM STAY PERIODS

Applicability: Definitions
20VAC 5-312-10

"Minimum stay period” means the minimum period of time a customer who requests
electricity supply service from the local distribution company, pursuant to § 56-582 D of the
Code of Virginia, after a period of receiving electricity supply service from a competitive service
provider, is required to use such service from the local distribution company.

Marketing
20 VAC 5-312-70
C. Customer service contracts shall include:
3. provisions for termination by the customer and by the competitive service

provider including disclosure of any potential minimum stay requirements of the
local distribution company;

Enrollment and Switching
20 VAC 5-312-80

Q. The local distribution company may require a 12-month minimum stay period for
electricity customers with an annual peak demand of 500 kW or greater. Electricity
customers that return to capped rate service provided by the local distribution company as
aresult of acompetitive service provider's abandonment of service in the Commonwealth
may choose another competitive service provider at any time without the requirement to
remain for the minimum stay period of 12 months.

R. The local distribution company may, upon a proper showing with evidence
acquired by actual experience, apply for approval from the State Corporation
Commission to implement alternative minimum stay period requirements. If the
applicant proposes to lower the applicability limit below 500 kW, such application shall
include at a minimum, the detailed information prescribed by the State Corporation
Commission in the text of its Final Order in Case No. PUE010296, or as may be revised
in a subsequent order.

S. The local distribution company eecting to implement a minimum stay period in
conformance with this chapter shall notify, in writing, applicable customers at least 30
days in advance of such implementation date and within each subsequent notification
letter as required by 20 VAC 5-312-80 |. Electricity customers who have selected a
competitive service provider prior to the local distribution company's notice of
implementing a minimum stay period will not be subject to the minimum stay period
until such time as the customer renews an existing contract or chooses a new competitive
service provider.



